(#)

In The XXXX Judicial District Court

Parish Of XXXX 
State Of Louisiana
	STATE OF LOUISIANA,




Plaintiff,


v.

XXXXX



Defendant.
	
	No. XXXXX
Hon. XXXXXX, presiding


	
	
	

	FILED
	
	DEPUTY CLERK OF COURT


MOTION TO TRANSFER JUVENILE TO AN APPROPRIATE JUVENILE DETENTION CENTER
COMES NOW, XXXXX, through undersigned counsel, and respectfully moves this Court, pursuant to the Eighth and Fourteenth Amend​ments to the United States Constitu​tion, Article 1, § 20 of the Louisiana Constitu​tion, and other applicable law, to transfer XXXX, who is XX years old, to an appropriate juvenile detention center.

In support of this motion, counsel states the following:
1) Juvenile XXXXX, age XX, was arrested on XXXXXXXX.
2) On XXXXXXXX, 201X, XXXXX’s case was transferred to adult court for prosecution.

3) On XXXXXXX, 201X, XXXXX was transferred from XXXX Juvenile Detention Center to XXXXX Parish Jail.  

4) At the juvenile detention center, XXXXX attended school daily and was housed with other juveniles.  In addition, XXXXX received XXXXXXXXXXXXX.

5) XXXXX has not attended school since being transferred to XXXXXX Parish jail.  In addition, he has not been outside in XX months.  Because XXXXX has been diagnosed as XXXXX and has an IEP in place, XXXXXX Parish jail is in violation of state and federal law regarding the mandatory provision of special education services to all eligible students.

6) In addition, at XXXXX Parish jail, XXXXX faces increased violence (including heightened risk of sexual assault), the complete denial of educational instruction, severely reduced contact with his family and children at his age and developmental level, and a complete denial of medical, mental health and other supports and services that his IEP requires.  

7) This Court has sole authority to determine where XXXXX should remain while he awaits trial.  Pursuant to Article V, Section 19 of the Louisiana Constitution, juvenile procedures apply to the “determination of guilt or innocence, the detention, and the custody of a person who is alleged to have committed a crime prior to his seventeenth birthday.”  In addition, Article 305(B)(4) provides that “[i]f an indictment is returned or a bill of information is filed, the child is subject to the exclusive jurisdiction of the appropriate court exercising criminal jurisdiction for all subsequent procedures, including the review of bail applications, and the district court may order that the child be transferred to the appropriate adult facility for detention prior to his trial as an adult.”  (emphasis added)  Importantly, in 2012, the relevant statutory language was changed from “shall be transferred” to “may order that the child be transferred” in order to allow for the appropriate juvenile detention facility to maintain custody of the juvenile when it is deemed appropriate by the trial court.  This change to the relevant statutory language reflects the Legislature’s clear intent that a child awaiting adult prosecution should remain in a juvenile detention facility unless and until the trial court makes a determination  that the child should be transferred to an adult jail.
8) The Eighth Amendment to the United States Constitution prohibits cruel and unusual punishment.  Since XXXXX has not yet been convicted of any crime and merely stands accused, the wholesale denial of educational services, daily exposure to violence, heightened risk of sexual assault and the inadequate medical and mental healthcare currently being provided to him constitute cruel and unusual punishment.

9) Numerous comprehensive studies have concluded that juveniles detained in adult jails face significantly higher risks of physical abuse, sexual assault and suicide than those housed in juvenile detention facilities.  See, e.g., James Austin, et. al., U.S. Dept. of Justice, NCJ 182503, Juveniles in Adult Prisons and Jails:  A National Assessment (2000).
  Adult prisons are also associated with fewer educational opportunities and greater recidivism rates.  If increasing the possibility of rehabilitation and reducing recidivism is the legislative intent behind rules on juvenile transfers, the strong correlation between education and crime is particularly noteworthy:  one study found that a mere one-year increase in the average years of schooling reduces violent crime by almost thirty percent.  Justice Policy Institute, Education and Public Safety (2007).
  In line with these statistics, research shows that recidivism rates are substantially higher for youths in adult prisons than those in juvenile facilities. Richard E. Redding, U.S. Dept. of Justice, NCJ 220595, Juvenile Transfer Laws: An Effective Deterrent to Delinquency? (2010).
 
10) XXXXX Parish jail has also failed to comply with the standards set forth in the 2003 federal Prison Rape Elimination Act (“PREA”).  PREA was enacted to address the alarming rates of prison rape, especially against juveniles detained in adult prisons.
  As part of its mandate, PREA established a set of standards that prisons must follow to prevent, detect, and respond to sexual misconduct; these include increased supervision and sight and sound barriers between juveniles and their adult counterparts.
  
11) Transferring XXXXX to XXXXXX Parish jail has put him at risk of physical, sexual, and psychological harm and deprived him of the educational, medical and mental health attention that he requires.  

CONCLUSION
The Louisiana Legislature revised Article 305(B)(4) of the Louisiana Children’s Code to allow youths to remain in an appropriate juvenile detention center even if their case has been transferred to adult criminal court.  This amendment to the Children’s Code follows the substantial research on juvenile development and behavior which has repeatedly demonstrated that adult jails are dangerous and inappropriate for juveniles.

WHEREFORE, for the foregoing reasons and any others that may appear to the Court, XXXXX respectfully moves that this Court to order that he be transferred to XXXX Parish Detention Center.
Respectfully submitted,
_________________________________








Counsel for XXXX
CERTIFICATE OF SERVICE


I certify that I have served a copy of the foregoing pleading on the office of the XXXX Parish District Attorney on this the ____ day of ________ XXXX by __________. 

__________________________
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In The XXXX Judicial District Court

Parish Of XXXX, State Of Louisiana
	STATE OF LOUISIANA,
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v.

XXXX
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	No. XXXX
Hon. XXXX, presiding
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	DEPUTY CLERK OF COURT


Order
Premises considered, it is hereby ORDERED that the foregoing Motion is GRANTED and IT IS FURTHER ORDERED that XXXXX be transferred forthwith to the XXXXXX Parish Juvenile Detention Center.  
SIGNED this ____ day of _____________, XXXX.

__________________________________________
XXXXX
� Available at � HYPERLINK "http://ncjrs.gov/pdffiles/bja/182503.pdf" �http://ncjrs.gov/pdffiles/bja/182503.pdf�. 


� Available at � HYPERLINK "http://www.justicepolicy.org/images/upload/07-08_REP_EducationAndPublicSafety_PS-AC.pdf" �http://www.justicepolicy.org/images/upload/07-08_REP_EducationAndPublicSafety_PS-AC.pdf�.





� Available at � HYPERLINK "http://www.ncjrs.gov/pdffiles1/ojjdp/220595.pdf" �http://www.ncjrs.gov/pdffiles1/ojjdp/220595.pdf�.


� Prison Rape Elimination Act of 2003, Pub. L. No. 108-79, 117 Stat. 972 (codified as amended at 42 U.S.C. 15601-15609.


� The standards and commentary from the U.S. Dept. of Justice are available at � HYPERLINK "http://www.gpo.gov/fdsys/pkg/FR-2012-06-20/pdf/2012-12427.pdf" �http://www.gpo.gov/fdsys/pkg/FR-2012-06-20/pdf/2012-12427.pdf�.
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