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        ORIGINAL TO BE FILED IN SECTION [X]  

MOTION FOR AN INDIVIDUALIZED TRANSFER HEARING


[NAME OF CLIENT] was born on [MONTH DAY, YEAR]. He is [XX] years old. [NAME OF CLIENT] was arrested on [MONTH DAY, YEAR] for an alleged violation of R.S. [STATUTE], [CHARGE]  [NAME OF CLIENT] is currently housed at the YSC. [NAME OF CLIENT] is set for a 305(A) Transfer Hearing on [MONTH DAY, YEAR]. 
[NAME OF CLIENT] should not be removed from juvenile court jurisdiction under La. Child. Code. Ann. art. 305(A).  The statute’s failure to acknowledge the constitutional significance of age and the need for individualized culpability assessments of young defendants renders it unconstitutional under the Due Process clause of the Fourteenth Amendment and the Eighth Amendment. 
According to Supreme Court jurisprudence, this court must conduct an individualized determination upon evidence including [NAME OF CLIENT]’s age, developmental status, circumstances of the alleged crime, and culpability before subjecting him to adult criminal jurisdiction. The Supreme Court has established that the waiver of juvenile court jurisdiction represents a “‘critically important’ action determining vitally important statutory rights of the juvenile.” Kent v. United States, 383 U.S. 541, 556 (1966). Thus, under the Due Process clause, the juvenile is entitled to a “full investigation” during the transfer proceedings, which includes a hearing, assistance of counsel, access to social and probation records, and statement of reasons to accompany any transfer order. Id. at 557. 
La. Child. Code. Ann. art. 305(A) impermissibly denies a juvenile the opportunity to be heard prior to a transfer.  La. Child. Code. Ann. art. 305(A) states, in pertinent part: 
(1) When a child is fifteen years of age or older at the time of the commission of first degree murder, second degree murder, aggravated or first degree rape, or aggravated kidnapping, he is subject to the exclusive jurisdiction of the juvenile court until either: 
(a) An indictment charging one of these offenses is returned.
(b) The juvenile court holds a continued custody hearing pursuant to Articles 819 and 820 and finds probable cause that he committed one of these offenses….
Here, because the statute fails to provide for an individualized determination upon evidence of the mitigating circumstances of youth and the alleged offense before a child is transferred to adult criminal jurisdiction, it would be unconstitutional to transfer [NAME OF CLIENT] under La. Child. Code. Ann. art. 305(A). 
	
I. Louisiana’s Legislative Transfer Statute Violates [NAME OF CLIENT]’s Due Process Rights 
Automatic transfer of [NAME OF CLIENT] to adult criminal court as required by La. Child. Code. Ann. art. 305(A) is a violation of his constitutional right to due process.  The transfer of jurisdiction of a child’s case from the juvenile court to the adult court is “critically important” in its effect on the rights of that child. Kent, supra, 383 U.S. at 556. Importantly, transfer to adult court exposes [NAME OF CLIENT] to terms of incarceration far exceeding what he could receive in juvenile court. In this case, instead of facing a maximum sentence of [XXX] years in a secure care facility, [NAME OF CLIENT] will face a [XXXX] sentence in adult court. Given the significance of this jurisdictional transfer, due process requires a hearing allowing for the individualized consideration of factors related to the child’s age, development, youthfulness, and potential for rehabilitation. 
In recent years, the United States Supreme Court has issued five decisions that reinforced the distinctions between youth and adults in terms of culpability and the legal processes due to them: Roper v. Simmons, 543 U.S. 551, 575 (2005), holding that the imposition of the death penalty on minors violates the Eighth Amendment; Graham v. Florida, 560 U.S. 48 (2010), holding that the imposition of a life without parole sentence for juveniles is unconstitutional for nonhomicide crimes; J.D.B v. North Carolina, 564 U.S. 261 (2011), holding that age is a significant factor in Miranda’s custody analysis; Miller v. Alabama, 132 S. Ct. 2455 (2012), holding that mandatory life without parole sentences for juveniles are unconstitutional; and Montgomery v. Louisiana, 136 S. Ct. 718 (2016), holding that Miller’s prohibition on mandatory juvenile life without parole sentences applies retroactively. 
In the above cases, the Supreme Court relied on three categorical distinctions between youth and adults, supported by neuroscience and developmental psychology, to explain why children must be treated differently than adults under the law. “First, children have a lack of maturity and an underdeveloped sense of responsibility, leading to recklessness, impulsivity, and heedless risk-taking.” Miller, supra, 132 S. Ct. at 2464 (internal quotation marks omitted) (quoting Roper, supra, 543 U.S. at 569). Second, the Supreme Court recognized that “children ‘are more vulnerable ... to negative influences and outside pressures,’ including from their family and peers; they have limited ‘contro[l] over their own environment’ and lack the ability to extricate themselves from horrific, crime-producing settings.” Ibid. Finally, the Supreme Court acknowledged that a child's character is not as “‘well formed’ as an adult's; his traits are ‘less fixed’ and his actions less likely to be ‘evidence of irretrievabl[e] deprav[ity].’” Miller, supra, 132 S. Ct. at 2464 (quoting Roper, supra, 543 U.S., at 570). 
This jurisprudence and the categorical difference it highlights are relevant in the context of transfer as well. The Court has held that “criminal procedure laws that fail to take defendants’ youthfulness into account at all would be flawed.” Graham, supra, 560 U.S. at 76. The Graham line of cases “has adopted categorical bans on sentencing practices based on mismatches between the culpability of a class of offenders and the severity of a penalty.” Miller, supra, 132 S. Ct. at 2463. While Roper, Graham, and Miller focused on mandatory punishments (e.g. mandatory sentence of death or life without possibility of parole), their reasoning applies with the same force to the critical determination of transfer as well. In fact, Miller acknowledges that none of the science about children’s development on which those cases rely is crime-specific. Miller, supra, 132 S. Ct. at 2470 (“While Graham's flat ban on life without parole was for nonhomicide crimes, nothing that Graham said about children is crime-specific.”) As such, the fact that “children are different” and the legal implications of that fact are constitutionally relevant whenever a statute mandates automatic adult treatment of a child. 
Here, the Louisiana transfer statute is constitutionally infirm because it “fail[s] to take defendant[’s] youthfulness into account at all” and fails to provide a hearing for such a crucial and fundamental determination as transfer to adult criminal jurisdiction.  See Graham, supra, 560 U.S. at 76. Further, a statutory scheme that permits transfer to adult court without an individualized determination based on evidence of [NAME OF CLIENT]’s age, developmental status, degree of culpability, and suitability and amenability for rehabilitative purposes[footnoteRef:1] would run afoul of the due process requirement of providing individuals with the opportunity to be heard. Such a scheme would also run counter to the line of Supreme Court cases recognizing the biological and developmental differences between youths and adults. Just as certain sentences are only appropriate for youths after an opportunity to consider mitigating circumstances, the transfer of a child into adult criminal jurisdiction should only occur after an opportunity for an individualized determination as to whether the child should be tried as an adult. See Miller, supra, 132 S. Ct. at 2475.  Due process and the line of Supreme Court cases articulating the fundamental differences between youths and adults dictate, at a minimum, that the court provide a constitutionally adequate forum where [NAME OF CLIENT] has the opportunity to be heard and the judge is charged with making an individualized determination as to whether [NAME OF CLIENT] should be prosecuted in juvenile or criminal court.  [1:  These factors can be found in La. Child. Code Ann. art. 862 and State v. Everfield, 342 So. 2d 648, 655–56  (La. 1977). 

] 


II. Louisiana’s Legislative Transfer Statute Violates the Eighth Amendment

La. Child. Code. Ann. art. 305(A) subjects juveniles to excessive and disproportionate punishment by excluding any consideration of the potential reduced culpability of younger defendants at the transfer stage. The Eighth Amendment states: “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishment inflicted.” US Const. Amend. VIII. The meaning of “cruel and unusual punishment” is constantly evolving and expanding. The Eighth Amendment, “like other expansive language in the Constitution, must be interpreted according to its text, by considering history, tradition, and precedent, and with due regard for its purpose and function in the constitutional design.” Roper, supra, 543 U.S. at 560. Therefore, to see if punishment is cruel and unusual, Courts “must look beyond historical conceptions to ‘the evolving standards of decency that mark the progress of a maturing society.’” Graham, supra, 560 U.S. at 58. Looking towards these evolving standards is necessary because “[t]he standard of extreme cruelty is not merely descriptive, but necessarily embodies a moral judgment. The standard itself remains the same, but its applicability must change as the basic mores of society change.” Id. (quoting Kennedy v. Louisiana, 554 US 407 (2008)). 
For youthful offenders, our understanding of “cruel and unusual punishment” has been continuously evolving as our knowledge of the juvenile brain increases. Essentially, recent advances in this field have confirmed what “common sense” has already told us: that juveniles possess a lower level of maturity but a greater capacity for reform than adults. It is a biological fact that children are expected to develop, mature, and change. As the Court has consistently recognized, a child’s age “is far more than a chronological fact”; “[i]t is a fact that generates commonsense conclusions about behavior and perception” that are “self-evidence to anyone who was a child once himself, including any police officer or judge” and are “what any parent knows—indeed, what any person knows—about children generally.” J.D.B., supra, 131 S. Ct. at 2403 (citations and internal quotations omitted). In addition to being “commonsense conclusions,” the Court’s findings on the lesser level of maturity, decision-making capacity and culpability of minors as compared to adults, as well as their greater capacity for change, are buttressed by a body of development research and neuroscience demonstrating significant psychological and physiological differences between youth and adults. 
Youths “are more capable of change than are adults, and their actions are less likely to be evidence of ‘irretrievably depraved character’ than are the actions of adults,” such that “a greater possibility exists that a minor’s character deficiencies will be reformed.” Graham, supra, 560 U.S. at 68. As a consequences of these unique developmental attributes, “juveniles have lessened culpability” and “are less deserving of the most severe punishments.” Id. (citing Roper, supra, 543 U.S. at 569-70). A juvenile’s wrongdoing—regardless of whether the transgression is extremely serious or petty—“is not as morally reprehensible as that of an adult.” Ibid. “From a moral standpoint it would be misguided to equate the failings of a minor with those of an adult, for a greater possibility exists that a minor’s character deficiencies will be reformed.” Roper, supra, 543 U.S. at 570. 
The Court has consistently drawn “on developments in psychology and neuroscience showing ‘fundamental differences between juvenile and adult minds’” to conclude that the law must allow consideration of the lesser culpability of youth before subjecting them to the same lengthy prison sentences as adults. Roper, supra, 543 U.S. at 578; Graham, supra, 560 U.S. at 68; Miller, supra, 132 S. Ct. at 2462; Montgomery, supra, 136 S. Ct. 718. The transfer stage is critical because once a child is in adult court, he is subject to adult penalties.  It is also noteworthy that a child cannot be transferred back to juvenile court even when the child is ultimately convicted of a lesser charge. See State v. Sheppard, 371 So. 2d 1135 (La. 1979). The Louisiana legislative transfer statute, however, eliminates consideration of whether there might be lessened moral culpability, Roper, supra 543 U.S. at 571, or an enhanced prospect of reformation, Miller, supra, 132 S.Ct. at 2465. Instead of recognizing that the “penological justifications for imposing the harshest sentences were diminished for juveniles,” as required by Roper and Miller, the statute leaves no choice but for the child to be adjudicated as an adult, and subsequently, receive adult punishment. 
Before a child is subject to adult court and penalties, the Eighth Amendment and recent Supreme Court cases involving juvenile jurisprudence require investigation and judicial consideration of the background and emotional development of the youthful defendant at the time the youth is transferred to adult court. Here, the legislative transfer statute subjects [NAME OF CLIENT] to adult sentences based solely on age and the charged crime.  The prosecutor’s charging decision alone mandates exposure to adult sentencing laws (in this case, life without the possibility of parole). Judicial oversight at the time of transfer is necessary in order to ensure that criminal punishment of juveniles is proportional, and individually tailored to each individual defendant and the crime that he committed.  As such, automatic exclusion of [NAME OF CLIENT] from juvenile court would violate the Eighth Amendment as it subjects him to adult court and punishment without any consideration of his youth or culpability. 

III. Cases Rejecting Constitutional Challenges to Louisiana’s Automatic Transfer Statute are Contrary to the Current State of the Law

Before the recent Supreme Court decisions (Roper, Graham, Miller), Louisiana courts rejected constitutional challenges to La. Child. Code. Ann. art. 305(A) and its functionally equivalent repealed provision LSA-R.S. 13:1570[footnoteRef:2] (repealed by Acts 1991, No. 235, § 17, eff. Jan. 1, 1992). Louisiana courts reasoned that (a) La.R.S. 13:1570 A(5) is a valid exercise of the State's police powers under its State Constitution; and (b) the state statute was not arbitrary or capricious, and was rationally related to the legitimate state interest of protecting the public from serious, violent felonies. See State v. Pilcher, 655 So. 2d 636, 641(La. App. 2 Cir. 1995); State v. Perique, 439 So. 2d 1060, 1064 (La. 1983); State v. Leach, 425 So.2d 1232 (La.1983). Louisiana courts also found that a hearing before transfer to adult court is not constitutionally required. See State v. Payne, 482 So.2d 178 (La.App. 4th Cir.1986), State v. Gachot, 609 So.2d 269 (La.App. 3d Cir.1992), State v. Perow, 616 So.2d 1336 (La.App. 2d Cir.1993). However, in the wake of recent Supreme Court decisions on youth and the Eighth Amendment, La. Child. Code. Ann. art. 305(A) cannot be upheld as constitutional, because it fails to recognize that legally children are different and that difference must be considered to avoid violating a child’s rights to due process and freedom from cruel and unusual punishment. In fact, the most recent of the decisions addressing the statute’s constitutionality, Pilcher, directly contradicts Miller by finding that the State’s scheme for charging, adjudicating, and sentencing a 15-year-old offender charged with second-degree murder was not unconstitutional even if no provision was made for defendant to argue that his youth was a mitigating factor. Pilcher, supra, 655 So. 2d at 642. Thus, Louisiana’s automatic transfer statute and previous cases addressing its constitutionality impermissibly presume that all youth of a certain age charged with a certain offense do not possess the attributes of youth consistently recognized by the Supreme Court as relevant to their treatment under the law. [2:  Prior to 1992, LSA–R.S. 13:1570 set forth the jurisdiction of juvenile courts. Section (A)(5) of that statute provided:
Except as otherwise provided herein, the [juvenile] court shall have exclusive original jurisdiction in proceedings:
 	A. Concerning any child whose domicile is within the parish or who is found within the parish:
(5) Who violates any law or ordinance, except a child who, after having become fifteen years of age or older is charged with having committed first degree murder, second degree murder, manslaughter, aggravated rape, or a person who, after becoming sixteen years of age or older, is charged with having committed armed robbery, aggravated burglary, or aggravated kidnapping. Once such a child has been charged with having committed any offense listed in this Paragraph, the district court shall retain jurisdiction over his case, even though the child pleads guilty to, or is convicted of, a lesser included offense, and a plea to, or conviction of a lesser included offense shall not revest the court exercising juvenile jurisdiction of such a child.
] 

Given the emphasis of recent jurisprudence on the constitutional significance of the mitigating circumstances of youth, automatic transfer to adult court without taking these circumstances into account violates [NAME OF CLIENT]’s rights under both the Fourteenth and Eighth Amendments—both depriving him of due process and subjecting him to cruel and unusual punishment. Kent, supra, 383 U.S. at 556 ; Miller, supra, 132 S. Ct. at 2463; Graham, supra, 560 U.S. at 68; Roper, supra, 543 US at 561. To the extent that La. Child. Code. Ann. art. 305(A) requires the transfer of [NAME OF CLIENT]’s to the adult criminal jurisdiction without an individualized determination of the mitigating characteristics of his youth and diminished culpability that statute is unconstitutional. 

	
	WHEREFORE, [NAME OF CLIENT] respectfully request that this court to conduct an individualized determination upon evidence such as his age, developmental status, circumstances of the alleged crime, and culpability before subjecting him to adult criminal jurisdiction.

							Respectfully Submitted,

_______________________                	
LAWYER NAME
Counsel for [NAME OF CLIENT]
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O R D E R


Premises considered, it is HEREBY ORDERED that the State of Louisiana provides a hearing and individualized determination regarding the transfer of [NAME OF CLIENT] 
.  

DONE IN NEW ORLEANS, this ____ day of ___________, 201X.



______________________________
HONORABLE [JUDGE’S NAME]
JUDGE, SECTION [X]
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