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REQUEST FOR EXPEDITED CONSIDERATION

[bookmark: _Toc199144751]	Counsel for X.X. requests expedited consideration of this delinquency matter pursuant to Louisiana Children’s Code Article 338 and Rule 5-1(a)(3) of the Uniform Rules of Courts of Appeal. This is a delinquency proceeding pursuant to Title VIII of the Louisiana Children’s Code. 





















STATEMENT OF JURISDICTION
	This Honorable Court has jurisdiction over this case pursuant to Article V, Section 10 of the Louisiana Constitution and Louisiana Children’s Code Article 338.

[bookmark: _Toc199144754]QUESTION PRESENTED
1. [bookmark: _Toc199144755]Whether the Juvenile Court erred by denying X.X.’s Motion to Release when no continued custody hearing was held within three days of his arrest?

ASSIGNMENT OF ERROR

1. The Juvenile Court erred by denying X.X.’s Motion to Release when no continued custody hearing was held within three days of his arrest.

[bookmark: _Toc199144753]

STATEMENT OF THE CASE
X.X. was arrested on DATE on an allegation of on one count of CHARGE, pursuant to Louisiana Revised Statutes 14:XXX. See Exhibit A.
X.X. has been detained for XX days at the Juvenile Justice Intervention Center (“JJIC”) and, as of the filing of this writ, has not appeared before a court either physically or in a remote hearing. See Exhibit B. 
On DATE, counsel for X.X. made an oral motion and written motion for X.X.’s release from secure detention, which was denied by the court. See Exhibit C.
[bookmark: _Toc199144756]	Accordingly, undersigned counsel filed a notice of intent to seek writs in this matter. See Exhibit D. 
	As of the filing of this writ, X.X. is still held in secure detention.	 Counsel now timely files this writ.

LAW AND ARGUMENT
I. THE JUVENILE COURT ERRED BY DENYING X.X.’S MOTION TO RELEASE.
The Fifth and Fourteenth Amendments of the United States Constitution require that no person shall be “deprived of life, liberty, or property, without due process of law.”  U.S. Const. amend. V; U.S. Const. amend. XIV, § 1. Similarly, the Constitution of the State of Louisiana provides that, “No person shall be deprived of life, liberty, or property, except by due process of law.” La. Const. art. I, § 2. Juveniles in delinquency matters are entitled to all of the constitutional protections afforded adults, except the right to trial by jury. La. Ch. C. art. 808.
	The Louisiana legislature actualized these due process protections through enactment of the Louisiana Children’s Code. The Children’s Code imposes time limits on how long a child can be held in secure detention before being brought in front of a judge to determine whether there was probable cause for his arrest and whether he should be continued in custody. See La. Ch. C. art. 819, 820. The Children’s Code mandates that if a continued custody hearing is not held, “the child shall be released.” La. Ch. C. art. 819.
Here, the Juvenile Court failed to hold a continued custody hearing within three days of X.X.’s arrest. Therefore, Children’s Code Article 819 requires that X.X. be released. By denying X.X.’s motion to release, the Juvenile Court disregarded the clear and explicit mandate of the Children’s Code.
A. The Children’s Code mandates that a continued custody hearing be held within three days of a child’s arrest, or else “the child shall be released.”
Louisiana Children’s Code Article 819, as amended effective August 1, 2019, states, “If a child is not released to the care of his parents, the court shall set and hold a hearing within three days after the child’s entry into the juvenile detention center.” La. Ch. C. art. 819. That Article further mandates, “If the hearing is not held, the child shall be released.” La. Ch. C. art. 819 (emphasis added).
In State in Interest of M.B., 2020-01414 (La. 12/22/20), the Supreme Court of Louisiana reaffirmed that the remedy for a violation of Article 819 is release of the child from custody. In M.B., the Juvenile Court delayed a continued custody hearing by one day due to “pandemic-related scheduling difficulties and a heavy caseload.” Id at 1. The Louisiana Supreme Court reversed the Juvenile Court and ordered the child released from custody due to the delay, reiterating that the remedy for a violation of Article 819 is release. Id. at 2. See also State in Interest of L.D., 2014-1080 (La. 10/15/14); 149 So.3d 763, (“Failure to timely hold the continued custody hearing results in release of the juvenile from custody unless the hearing was continued at the request of the juvenile.”). 
B. The United States Constitution and Louisiana Constitution guarantee children the right to a continued custody hearing within three days of detention.
The Louisiana and United States Constitutions protect a child’s right to an initial determination of the necessity of pre-trial detention and probable cause. Because criminal defendants have “important liberty interests in obtaining pretrial release,” the U.S. Constitution guarantees the right to an “individualized judicial determination” as to the issue of pretrial release. Augustus v. Roemer, 771 F. Supp. 1456, 1465 (E.D. La. 1991). The preliminary examination is a right guaranteed by Article I, § 14 of the Louisiana Constitution of 1974: “The right to a preliminary examination shall not be denied in felony cases except when the accused is indicted by a grand jury.” Louisiana’s appellate courts have explicitly held that the adult right to a preliminary examination extends to juveniles. State in Interest of Joshua, 327 So. 2d 429, 430 (La. App. 4 Cir. 1976) (ordering the Juvenile Court of Orleans Parish to conduct a preliminary examination) (“Juvenile relator is entitled to the same constitutional safeguards as an adult.”). 
In order to effectively implement these due process protections for children involved in the legal system, the Louisiana state legislature created the Louisiana Children’s Code (“Children’s Code”). La. Ch. C. art. 101. The Children’s Code itself states that “[t]he provisions of this Code shall be liberally construed to the end that each child and parent coming within the jurisdiction of the court shall be accorded due process.” La. Ch. C. art. 102. Additionally, the Children’s Code states that “[a]ll rights guaranteed to criminal defendants by the Constitution of the United States or the Constitution of Louisiana, except the right to jury trial, shall be applicable in juvenile court proceedings brought under this Title.” La. Ch. C. art. 808. Consequently, a violation of the Children’s Code is also a violation of the child’s right to due process.
The procedures mandated by Articles 819, 820, and 824 of the Children’s Code serve to actualize the child’s due process rights. At the continued custody hearing, the State is required to prove probable cause, see La. Ch. C. art. 820, and the Juvenile Court is required to make specific inquiries into the necessity of pre-trial detention, see La. Ch. C. art. 824. Thus, Article 819 is the means by which the legislature has implemented the child’s right under the Louisiana Constitution to a preliminary examination and his right to judicial determination of the necessity of pretrial detention. See State in Interest of L.S., 2020-00529, p. 1 (La. 5/12/20); 296 So. 3d 617 (Boddie, J., concurring in part and dissenting in part) (“In my view, the statutory provisions pertaining to entitlement to a continued custody hearing . . . implicate a juvenile’s constitutional due process rights to a probable cause determination for continued custodial detention.”).
C. The Juvenile Court has failed to provide X.X. with a continued custody hearing, so he is entitled to release.
X.X. was arrested on DATE. Under Article 819, X.X. was entitled to a continued custody hearing within three days of his arrest, by DATE. As of DATE OF WRITING THIS WRIT, XX days since his arrest, the Juvenile Court has not granted X.X. a continued custody hearing. The Juvenile Court has thus failed to provide X.X. the opportunity to challenge probable cause, see La. Ch. C. art. 820, and has failed to consider the circumstances that are relevant to its decision whether or not to detain X.X., see La. Ch. C. art. 824. Because the U.S. Constitution guarantees X.X. the right to be free from pre-trial detention without probable cause and sufficient justification, the Juvenile Court’s failure to provide procedures to protect this right constitutes a denial of due process. Thus, as Article 819 and the Louisiana Supreme Court have made clear, X.X. must be released. 	
D. Ongoing detention without a continued custody hearing causes significant physical and emotional harm to X.X. and undermines rehabilitation.
The provisions of the Children’s Code “shall be liberally construed to the end that each child and parent coming within the jurisdiction of the court shall be accorded due process and that each child shall receive, preferably in his own home, the care, guidance, and control that will be conducive to his welfare. . . .  These Code provisions shall be construed to promote the stability of the family and to secure simplicity in procedure, fairness in adjudication and administration, and the elimination of unjustifiable delay.”  La. Ch. C. art. 102.  
The legislature granted children the right to a prompt continued custody hearing out of particular concern for the effects of incarceration on children. La. Ch. C. art. 801 (“The purpose of this Title is to accord due process to each child… and… to insure that he shall receive, preferably in his own home, the care, guidance and control that will be conducive to his welfare and the best interests of the state….”). Incarceration during childhood can have dramatic effects on mental and emotional, as well as physical health.  One study found that “incarcerated male youths have remarkably poor health,” including higher rates of traumatic injuries resulting from violence.[footnoteRef:1]  Another study indicated that one-third of incarcerated youth diagnosed with depression developed that condition while incarcerated.[footnoteRef:2]  Mental and physical health impacts persist into adulthood. A national study of incarcerated children found that any length of incarceration as a child was associated with increases in depressive symptoms and suicidal thoughts as an adult, and incarceration for between one and twelve months was associated with worse overall health outcomes as an adult.[footnoteRef:3]   [1:  Christopher B. Forrest, MD, PhD et al., The Health Profile of Incarcerated Male Youths, 105 Pediatrics 286, 289 (2000), https://www.jhsph.edu/research/centers-and-institutes/johns-hopkins-primary-care-policy-center/Publications_PDFs/A150.pdf. ]  [2:  Id.]  [3:  Elizabeth S. Barnert, MD, MPH, MS et al., How Does Incarcerating Young People Affect Their Adult Health Outcomes?, 139 Pediatrics 1, 5, 7 (2017), https://pediatrics.aappublications.org/content/pediatrics/139/2/e20162624.full.pdf. ] 

Further, research demonstrates that incarceration inhibits development of psychosocial skills—in other words, children’s ability to “create and take advantage of positive life experiences”—by depriving them of the opportunity to “take on more mature roles and responsibilities and figure out how to become healthy and responsible members of society.”[footnoteRef:4]  Incarceration hinders this development by disrupting connections with family and other supportive adults, cutting off chances to build “prosocial peer or romantic relationships,” and eliminating the opportunity to exercise enough autonomy to “learn self-direction, social perspective, and responsibility.”[footnoteRef:5] [4:  Laurence Steinberg et al., Reentry of Young Offenders from the Justice System: A Developmental Perspective, 2 Youth Violence and Juvenile Justice 21, p. 3-4 (2004), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2813457/pdf/nihms154244.pdf. ]  [5:  Id. at p. 8.] 

X.X. is particularly susceptible to the harmful impacts of incarceration because of ___________. Use this space to discuss any mental health conditions, history of trauma, or other details about your client’s life experiences that make incarceration—even for a short period of time—particularly harmful, if you are aware of any. Aim to connect these characteristics/experiences with the studies/statistics cited above. For example, if your client has a chronic illness, like diabetes, you can point out that the deterioration of physical health that is statistically likely to happen to any child while detained would be particularly detrimental to your client and has the potential to cause kidney failure or other permanent damage. 
The long- and short-term impacts of incarceration on children, and the particularly harmful effects on X.X., heighten the urgency and necessity of enforcing Article 819’s mandate and releasing X.X.
[bookmark: _Toc156199196][bookmark: _Toc199144760]

CONCLUSION

	WHEREFORE, for all the reasons given above, and for any other reasons that may occur to this Honorable Court, X.X. respectfully asks this Court to order X.X.’s immediate release from secure detention.
Respectfully Submitted,


_____________________________________
NAME, Supervising Attorney
State Bar #NUMBER
Louisiana Center for Children’s Rights
1100-B Milton Street
New Orleans, LA 70122
PHONE
EMAIL
COUNSEL FOR X.X.

VERIFICATION AND CERTIFICATION

COMES NOW, NAME, being duly sworn, and deposes and states that she has reviewed the forgoing petition; that all the facts therein are true and accurate to the best of her information and belief; that she has notified or will immediately notify the parties listed below that this petition has been filed; and that she has caused, or will immediately cause, a true and accurate copy of this petition to be served forthwith on the parties listed below:

Hon. JUDGE NAME
Orleans Parish Juvenile Court
Section “X”
1100 Milton Street
New Orleans, LA 70122

ADA Section “X”
Orleans Parish District Attorney’s Office
1100 Milton Street
New Orleans, LA 70122


_________________________
NAME, LA Bar #NUMBER



SWORN AND SUBSCRIBED TO BEFORE ME THIS _______ Day of MONTH in the year YEAR.

_________________________
NOTARY PUBLIC

