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DEFENDANT IS A JUVENILE OFFENDER
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	DEPUTY CLERK OF COURT


	

MOTION TO ALLOW ADEQUATE TIME TO PREPARE FOR [MILLER SENTENCING/MILLER/MONTGOMERY RE-SENTENCING] HEARING

COMES NOW, [NAME OF CLIENT], by counsel, and respectfully moves this Honorable Court, pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, Article 1, Sections§§ 1, 2 (due process), 3 (equal protection), 5, 13 (assistance of counsel), 16 (fair trial), 18, 19 (judicial review), 20 (humane treatment), and 22 (access to courts), and 24 of the Louisiana Constitution;, Roper v. Simmons 543 U.S. 551, 125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005); Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010); Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L.Ed.2d 407 (2012);, Montgomery v. Louisiana, 577 U.S. ___, 136 S. Ct. 718, 193 L. Ed. 2d 599 (2016),; State v. Montgomery, 194 So.3d 606 (La. 6/28/16); La.C.Cr.P. Art. 878.1, and all other applicable law, provisions of the Louisiana Code of Criminal Procedure, to continue the trial in this matter to allow the defense adequate time to prepare for sentencing.  In support of this motion, undersigned states the following: 
[NAME OF CLIENT] is [charged with/was convicted of] [first/second] degree murder. The offense that allegedly occurred on or about [DATE], when.  [NAME OF CLIENT] was under the age of eighteen at the time of the alleged offense.  [Trial/Sentencing] is currently scheduled for [DATE]. On [DATE], the state filed a notice of intent that they intend to seek a sentence of life without parole in this case. As a result, Iif convicted, [NAME OF CLIENT] faces the harshest possible penalty for a juvenile offender. 
LAW AND ARGUMENT
I. Federal and State Law Require Courts to Consider Extensive Factors at Sentencing and Reserve Life without Parole for the Rare Juvenile Offender who Exhibits Irretrievable Depravity.
In Miller v. Alabama, 132 S.Ct. 2455 (2012), the United States Supreme Court held that a  mandatory sentence of life in prison without the possibility of parole is unconstitutional for all but “the rare juvenile offender whose crime reflects irreparable corruption.” 567 U.S. at 480. a juvenile defendant convicted of homicide.  Relying on Graham v. Florida, 560 U.S. 48 130 S. Ct. 2011(2010) and Roper v. Simmons, 543 U.S. 551 (2005), the Supreme Court held that before imposing the harshest possible penalty for a juvenile, “a judge or jury must have the opportunity to consider mitigating circumstances.” Miller, 567 U.S. at 489 2475. A sentencer must “take into account how children are different, and how those differences counsel against irrevocably sentencing them to a lifetime in prison.” Id. at 480. 
As the Court noted in Montgomery v. Louisiana, “Miller [] did more than require a sentencer to consider a juvenile offender’s youth before imposing life without parole.” 136 S.Ct. at 734. Instead, the Court established a robust set of factors to “address[] the question Miller and Montgomery require a sentencer to ask: whether the [defendant] was among the very ‘rarest of juveniles, those whose crimes reflect permanent incorrigibility.’” Tatum v. Arizona, 137 S. Ct. 11, 12, 196 L. Ed. 2d 284, 285 (2016) (Sotomayor, J., concurring) (quoting Montgomery, 136 S.Ct. at 718).  Miller requires consideration of: immaturity, impetuosity, and the failure to appreciate risks and consequences; the family and home environment, from which a child usually cannot extricate himself, no matter how brutal or dysfunctional; the circumstances of the offense, including the extent of participation and the influence of family and peers; the incompetencies of youth, including the inability to deal with police officers or prosecutors, or the incapacity to assist defense attorneys; and the possibility of rehabilitation. 567 U.S. at 477. 
In an effort to implement Miller and Montgomery’s mandates, the Louisiana Legislature enacted article 878.1 of the Code of Criminal Procedure, offering guidance to courts at sentencing. Article 878.1 allows introduction of any aggravating and mitigating evidence relevant to the offense, the defendant’s character, the facts and circumstances of the crime, the defendant’s level of family support and his social history. Id. Offering further guidance, the Louisiana Supreme Court noted that article 878.1 “does not purport to provide an exhaustive list of considerations,” citing additional factors to be taken into account by district courts at sentencing, including:
· the nature and circumstances of the offense
· the effect of the crime on the victim’s family and on the community
· the defendant’s age, maturity, intellectual capacity, and mental and emotional health at the time of the offense
· the defendant’s background, including his family, home, and community environment
· the effect of immaturity, impetuosity, or the failure to appreciate risks and consequences
· the extent of defendant’s participation in the offense
· the effect of familiar and peer pressure on the defendant’s actions
· the nature and extent of the defendant’s prior criminal history
· the effect of characteristics attributable to youth on the defendant’s judgment
· the possibility of rehabilitation
State v. Montgomery, 194 So.3d at 609. 
	At a minimum, Miller, Montgomery, and Louisiana law make clear that the defense team must engage in an extensive investigation to adequately prepare for sentencing. In order for courts to properly consider the factors outlined above in reaching the ultimate determination, the defense team must be given the time and resources necessary to gather and evaluate evidence to present to the court at the sentencing hearing.
   In holding mandatory life-without-parole for juveniles unconstitutional, the Supreme Court looked to the law governing consideration of the sentence of death in capital cases.  “Life-without-parole terms … ‘share some characteristics with death sentences that are shared by no other sentences.’  Miller at 2459 (quoting Graham, 130 S. Ct. at 2027).  In particular, the Court drew upon capital precedent requiring individualized sentencing determinations, which take into account "‘the character and record of the individual offender,” “‘the circumstances’ of the offense,” and “compassionate or mitigating factors.”  Id. at 13 (quoting Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (plurality opinion)).  Because life-without-parole sentences are “the ultimate penalty for juveniles,” id. at 12, imposition of this ultimate penalty is rendered unconstitutional if the sentencer does not engage in meaningful individualized sentencing consideration. “[T]he Eighth Amendment requires consideration of the character and record of the individual and the circumstances of the particular offense as a constitutionally indispensable part of the process” of inflicting the ultimate penalty.  Woodson v. North Carolina, 428 U.S. 280, 304 (1976); cited with approval, Miller at 13.
LAW AND ARGUMENT

I. The Requirement of Individualized Sentencing

Both the United States and Louisiana Supreme Courts now have a 35-year history of implementing individualized sentencing in the capital context that is instructive here.  Louisiana’s first attempt at legislating a constitutional scheme for capital punishment was struck down by the United States Supreme Court in Roberts v. Louisiana, 428 U.S. 325 (1976) because the sentence of death depended on the crime committed, and did not allow individualized sentencing consideration based upon the characteristics of the defendant.  Subsequently, when states tried to limit the amount and kind of mitigation that sentencers could consider, the Supreme Court struck down those limitations, holding that “the Eighth and Fourteenth Amendments require that the sentencer, in all but the rarest kind of capital case, not be precluded from considering, as a mitigating factor, any aspect of a defendant’s character or record and any circumstances of the offense that the defendant proffers as a basis for a sentence less than death.”  Lockett v. Ohio, 438 U.S. 586, 605 (1978); see also Eddings v. Oklahoma, 455 U.S. 104 (1982) (sentencing court’s failure to consider at mitigation the circumstances of Eddings’ “unhappy upbringing and emotional disturbance” rendered sentence unconstitutional); Mills v. Maryland, 486 U.S. 367, 384 (1988) (“sentencer must be permitted to consider all mitigating evidence”).  Smith v. Texas, 543 U.S. 37 (2004) (jury instruction limiting consideration of mitigation rendered sentence unconstitutional).  
Louisiana has likewise repeatedly stressed the importance of consideration of all mitigating circumstances when determining the sentence to be imposed:
It is well established that the defendant in a capital case must be allowed to place before the sentencing jury all relevant evidence in mitigation of punishment. “Exclusion by the state trial court of relevant mitigating evidence impeded the sentencing jury's ability to carry out its task of considering all relevant facets of the character and record of the individual offender.”

State v. Weiland, 505 So.2d 702, 707 ( La.1987) (citations omitted) (quoting Skipper v. South Carolina, 476 U.S. 1, 8  (defendant “must be allowed to place before the sentencing jury all relevant evidence in mitigation of punishment”); State v. Hamilton, 478 So. 2d 123, 129 (La. 1985): (character of the defendant is the critical issue “on which the determination of sentence is focused”); State v. Sonnier 380 So.2d 1, 7 (La. 1979) (capital sentence cannot be “imposed in disregard of numerous and persuasive mitigating circumstances”).  Without a thorough consideration of mitigating factors, any sentence imposed will be found unconstitutional.    
II. To Provide Effective Assistance, Defense Counsel Must Conduct a Thorough and Robust Investigation in Preparation for Sentencing.The Corresponding Duty to Investigate
The Supreme Court’s decisions in Miller and Montgomery makes clear that defense counsel in a juvenile life without parole cases have a significant duty are under the same duty as defense counsel in a capital to develop and present mitigating evidence. Performance Standards promulgated by the Louisiana Public Defender Board (LPDB) for attorneys representing juveniles in life without parole cases require an investigation comprising of “extensive and ongoing efforts to discover all reasonably available mitigating evidence and evidence to rebut any aggravating evidence or argument that may be offered by the prosecutor.” LAC 22:XV.2127(A)(4). The Standards further mandate “a high quality, independent and exhaustive investigation of all available sources of information utilizing all available tools.” LAC 22:XV.2127(B). Thus, defense counsel are required to conduct “an investigation of the defendant's background for possible mitigating evidence." State v. Frank, 957 So. 2d 724, 737 (La. 2007) (quoting State ex rel. Busby v. Butler, 538 So. 2d 164, 169 (La. 1988)).  Indeed, the seminal case of Strickland v. Washington, setting out the standard for ineffective assistance of counsel, addressed counsel’s failure to conduct an adequate sentencing investigation.  Id. at 466 U.S. 668 (1984).  Following Strickland, the Louisiana Supreme Court has held defense counsel ineffective for the failure to adequately pursue mitigation investigation.   See e.g., State v. Sullivan, 596 So.2d 177, 192 (La. 1992) (“[I]t was counsel's complete failure to perform his duty to investigate that resulted in the jury's not having the benefit of the mitigating evidence, evidence which was both relevant and admissible. . . . under these circumstances, then, we conclude the level of representation Sullivan received at [sentencing] the penalty phase of the trial amounted to constitutionally ineffective assistance of counsel.”); State v. Sanders, 93-0001 (La. 11/30/94); 648 So.2d 1272, 1292 (“[C]ounsel's case at the penalty phase[sentencing] reflects a total failure to conduct an investigation aimed at unearthing mitigating evidence, and therefore represents ineffective assistance.”); State v. Hamilton, 92-2639 (La. 7/1/97), 699 So.2d 29, 33 (“[A] reasonable investigation would have uncovered this mitigating evidence which could have been used to support defense counsel's theory that defendant was suffering from a mental disease or defect.”).
Since Strickland, the United States Supreme Court has emphasized that the Sixth Amendment right to effective representation demands the thorough investigation and development of mitigating circumstances.  See Wiggins v. Smith, 539 U.S. 510 (2003) (failure of trial attorney to investigate defendant’s background and present mitigating evidence violated Sixth Amendment right to effective assistance of counsel); Williams (Terry) v. Taylor, 529 U.S. 362 (2000) (counsel found ineffective for, inter alia, failing to conduct sentencing investigation).  Lower federal courts have followed Wiggins and Taylor with numerous rulings regarding counsel’s duty to pursue a thorough mitigation investigation. See, e.g., Lewis v. Dretke, 355 F.3d 364, 368 (5th Cir. 2003) (citing Wiggins and Taylor, holding counsel ineffective and reversing conviction based on inadequate mitigation investigation and presentation); Walbey v. Quarterman, No. 08-2007, slip op., 2009 U.S. App. LEXIS 942 (5th Cir. Jan. 19, 2009) (same); Johnson v. Bagley, 544 F.3d 592 (6th Cir. 2008); Williams v. Allen, 542 F.3d 1326 (11th Cir. 2008); Kindler v. Horn, 542 F.3d 70 (3d Cir. 2008); Correll v. Ryan, 539 F.3d 938 (9th Cir. 2008); Gray v. Branker, 529 F.3d 220 (4th Cir. 2008); Anderson v. Sirmons, 476 F.3d 1131 (10th cir. 2007).
Moreover, both the Louisiana and United States Supreme Court have emphasized that the failure to perform reasonable investigation eliminates any argument that counsel strategically chose a particular presentation at the sentencing phase.  For example, in State v. Brooks, 94-2438 (La. 10/16/95); 661 So.2d 1333, the Court held:
Under these circumstances, it is impossible to say that defendant's counsel made a reasonable strategic decision not to make a complete investigation. As we stated in Busby, 538 So.2d at 171, “while the failure to present mitigating evidence at trial can be reasonable if shown to be the result of tactical decision, the failure to investigate the existence of such evidence is ineffective assistance of counsel.”
Id. at 1338 (emphasis in original); see also State v. Sullivan, 596 So. 2d 177, 191 (La. 1992); State ex rel. Busby v. Butler, 538 So. 2d 164, 171 (La. 1988) (citing cases); accord Wiggins, 539 U.S.at 536 (“[Petitioner’s] attorneys “were not in a position to make... reasonable strategic choice[s]… because the investigation supporting their choice[s] was unreasonable.” ); Lewis v. Dretke, 355 F.3d 364, 368 (5th Cir. 2003) (“It is axiomatic – particularly since Wiggins – that [the decision not to present mitigating evidence] cannot be credited as calculated tactics or strategy unless it is grounded in sufficient facts, resulting in turn from an investigation that is at least adequate for that purpose.”).[footnoteRef:1]  [1:  See also Jells v. Mitchell, 538 F.3d 478 (6th Cir. 2008) (in holding counsel ineffective in failing to adequately investigate and present mitigation evidence, observing “the deference owed to counsel’s strategic judgments about mitigation is directly proportional to the adequacy of the investigations supporting such judgments.”); Williams v. Allen, 542 F.3d 1326 (11th Cir. 2008) (holding that the state court unreasonably applied Strickland by focusing “entirely on counsel’s decision not to present additional mitigating evidence” without addressing “whether counsel’s investigation into such evidence was adequate under prevailing professional norms.”); Baxter v. Thomas, 45 F.3d 1501 (11th Cir. 1995) ("’[O]ur case law rejects the notion that a 'strategic' decision can be reasonable when the attorney has failed to investigate his options and make a reasonable choice between them.”) (quoting Horton v. Zant, 941 F.2d 1449, 1462 (11th Cir. 1991), cert. denied, 503 U.S. 952, 112 S.Ct. 1516, 117 L.Ed.2d 652 (1992)); State v. Davis, 561 A.2d 1082, 1090 (N.J. 1989) (“an inadequate investigation of law or fact robs a strategic choice of any presumption of competence”).] 

II. Mitigation Investigation
Because life-without-parole sentences are “the ultimate penalty for juveniles,” imposition of this ultimate penalty is rendered unconstitutional if the sentencer does not engage in meaningful individualized sentencing consideration informed by all the circumstances pertinent to the character of the juvenile and the circumstances of the offense.  Miller, at 12-13.  Again, capital jurisprudence, which has evolved over the last 35 years, is the starting point—and not juvenile transfer statutes which the Miller Court explicitly rejected as constitutionally inadequate for sentencing in juvenile life-without-parole cases.  See id. at 26 (transfer hearings differ dramatically from the issue at a post-trial sentencing).  
III. Conducting a Constitutionally-Adequate Mitigation Investigation Requires the Investment of Significant Time and Resources.  
There is a substantial significant and broad responsibility born by defense counsel in the area of sentencing investigation of mitigation.  See Wiggins, 539 U.S. 510; Williams, 529 U.S. 362; Rompilla, 545 U.S. 374. Lower federal courts have expanded upon this recent line of U.S. Supreme Court cases, finding more specific responsibilities within the general duty to adequately prepare for sentencing. Courts have found defense counsel ineffective for failing to collect a wide array of records related to the defendant and his family, Correll v. Ryan, 539 F.3d 938 (9th Cir. 2008), Bond v. Beard, 539 F.3d 256 (3rd Cir. 2008), Morales v. Mitchell, 507 F.3d 916 (6th Cir. 2007), for failing to adequately interview the defendant’s family and other mitigation witnesses, Johnson v. Bagley, 544 F.3d 592 (6th Cir. 2008); Williams v. Allen, 542 F.3d 1326 (11th Cir. 2008); Bond, 539 F.3d 256, and for failing to employ a mental health expert or mitigation specialist, Jells v. Mitchell, 538 F.3d 478, 494 (6th Cir. 2008). 
National standards for defense counsel performance have also clarified and delineated the constitutional requirement to conduct mitigation investigation.  The American Bar Association has promulgated guidelines specific to the investigation of mitigation, and the United States Supreme Court has long held that ABA standards are “‘guides to determining what is reasonable’” representation.  Wiggins v. Smith, 539 U.S. at 524  (quoting Strickland v. Washington, 466 U.S., at 688, 80 L. Ed. 2d 674, 104 S. Ct. 2052)). The 2008 ABA Supplementary Guidelines for the Mitigation Function of Defense Teams in Death Penalty Cases (2008) (Supplementary Guidelines), adopted by LPDB and incorporated into the Performance Standards for attorneys representing juvenile offenders facing life without parole, provide specificity regarding defense counsel mitigation investigation duties. LAC 22:XV.2101(D). See also Wiles v. Bagley, 561 F.3d 636, 644 (6th Cir. Ohio 2009) (citing Supplementary Guidelines); Sells v. Quarterman, 2008 U.S. Dist. LEXIS 78172 (W.D. Tex. Aug. 4, 2008) (citing Supplementary Guidelines). 
LPDB’s Performance Standards These guidelines require capital defense counsel to obtain the services of a competent mitigation expert independent of the government, and describe that individual’s necessary qualifications. Guideline 4.1 (A)-(B). LAC 22:XV.2115(C)(2)(a).
The Standardsguidelines also spell out the precise duties of the defense team in relation to mitigation investigation. These duties include:
· “[A]n ongoing duty to conduct a high quality, independent and exhaustive investigation of every aspect of the client's character, history, record and any circumstances of the offense, or other factors, which may provide a basis for a sentence less than life without parole.”
· “Investigate all available sources of information and use all appropriate avenues to obtain all potentially relevant information pertaining to the client, his siblings and parents, and other family members extended back at least three generations, including but not limited to: medical history consisting of complete prenatal, pediatric and adult health information (including hospitalizations, mental and physical illness or injury, pre-natal and birth trauma, malnutrition, developmental delays, and neurological damage); exposure to harmful substances in utero, and in the environment; substance abuse and treatment history; mental health history; history of maltreatment and neglect; trauma history (including exposure to criminal violence, exposure to war, the loss of a loved one, or a natural disaster; experiences of racism or other social or ethnic bias; cultural or religious influences); education history (including achievement, performance, behavior, activities, special educational needs including cognitive limitations and learning disabilities, and opportunity or lack thereof); social services, welfare, and family court history (including failures of government or social intervention, such as failure to intervene or provide necessary services, placement in poor quality foster care or juvenile detention facilities), employment and training history (including skills and performance, and barriers to employability); immigration experience; multi-generational family history, genetic disorders and vulnerabilities, as well as multi-generational patterns of behavior; prior adult and juvenile criminal and correctional experience; religious, gender, sexual orientation, ethnic, racial, cultural and community influences; socio-economic, historical, and political factors.” 
· “Conduct[ing] an ongoing, exhaustive and independent investigation of every aspect of the client’s character, history, record and any circumstances of the offense, or other factors, which may provide a basis for a sentence less than death.  The investigation into a client’s life history must survey a broad set of sources and includes, but is not limited to: medical history; complete prenatal, pediatric and adult health information; exposure to harmful substances in utero and in the environment; substance abuse history; mental health history; history of maltreatment and neglect; trauma history; educational history; employment and training history; military experience; multi-generational family history, genetic disorders and vulnerabilities, as well as multi-generational patterns of behavior; prior adult and juvenile correctional experience; religious, gender, sexual orientation, ethnic, racial, cultural and community influences; socio-economic, historical, and political factors.”

· “[C]onduct in-person, face-to-face, one-on-one interviews with the client, the client's family, and other witnesses who are familiar with the client's life, history, or family history or who would support a sentence less than life without parole. Counsel should not fail to seek to interview any of the client's immediate family members. Multiple interviews will be necessary to establish trust, elicit sensitive information and conduct a thorough and reliable life-history investigation. Team members should endeavor to establish the rapport with the client and witnesses that will be necessary to provide the client with a defense in accordance with constitutional guarantees relevant to a Miller sentencing proceeding.”“Conduct[ing] in-person, face-to-face, one-on-one interviews with the client, the client’s family, and other witnesses who are familiar with the client’s life, history, or family history or who would support a sentence less than death.”  

· “Provid[ing] documentary evidence of the investigation through the use of such methods as genealogies, social history reports, chronologies and reports on relevant subject including, but not limited to, cultural, socioeconomic, environmental, racial, and religious issues in the client’s life.”

· “Select[] and prepar[e] witnesses who will testify.”

· “Gather[ing] documentation to support the testimony of expert and lay witnesses, including, but not limited to, school, medical, employment, criminal and juvenile incarceration, and social service records, in order to provide medical, psychological, sociological, cultural or other insights into the client's mental and/or emotional state, intellectual capacity, and life history that may explain or diminish the client's culpability for his conduct, demonstrate the absence of aggressive patterns in the client's behavior, exemplify the client's immaturity due to age, explain his inability to appreciate risks and consequences, demonstrate his susceptibility to peer or familial pressure, show the client's capacity for empathy, depict the client's remorse, illustrate the client's desire to function in the world, give a favorable opinion as to the client's capacity for rehabilitation or adaptation to prison, explain possible treatment programs, rebut or explain evidence presented by the prosecutor, or otherwise support a sentence less than life without parole.”school, medical, employment, military, and social service records, in order to provide medical, psychological, sociological, cultural or other insights into the client’s mental and/or emotional state, intellectual capacity, and life history that may explain or diminish the client’s culpability for his conduct, demonstrate the absence of aggressive patterns in the client’s behavior, show the clients’ capacity for empathy, depict the client’s remorse, illustrate the client’s desire to function in the world, give a favorable opinion as to the client’s capacity for rehabilitation or adaptation to prison, explain possible treatment programs, rebut or explain evidence presented by the prosecutor, or otherwise support a sentence less than death.”

· “Preparing and gathering demonstrative evidence, such as photographs, videotapes and physical objects (e.g., trophies artwork, military medals), and documents that humanize the client or portray him positively, such as certificates or earned awards, favorable press accounts and letters of praise or reference.”

LAC 22:XV.2127. See also ABA Guideline 10.11 (A)-(E).
	A defense lawyer is constitutionally ineffective if he or she does not use expert assistance in presenting mitigation where expert assistance is clearly called for.  See Miller v. Dretke, 420 F.3d 356 (5th Cir. Tex. 2005) (counsel ineffective for, inter alia, failing to present expert medical testimony at sentencing); Profitt v. Waldron, 831 F.2d 1245, 1248 (5th Cir. 1987) (“[f]ailure to investigate . . . mental history constitutes an impermissible deficiency in rendering effective assistance . . . .”); Correll v. Ryan, 539 F.3d 938 (9th Cir. 2008), cert. denied, 129 S.Ct. 903 (2009) (counsel held to be ineffective for, inter alia, failing to hire a mental health expert or present mental health evidence at all in mitigation); Jells v. Mitchell, 538 F.3d 478 (6th Cir. 2008) (counsel ineffective because, inter alia, counsel did not contact a mental health expert until two days after conviction and sixteen days prior to the sentencing hearing.) Kindler v. Horn, 542 F.3d 70 (3rd Cir. 2008) (counsel ineffective for, inter alia, failing to prepare and present expert testimony regarding the defendant’s frontal lobe impairment and mood disorder); Bond v. Beard, 539 F.3d 256 (3rd Cir. 2008) (counsel ineffective for, inter alia, “fail[ing] to give their consulting expert sufficient information to evaluate [the defendant] accurately.”); See also Supplementary Guideline 10.11(E), (F).
	Miller contemplates a similarly thorough investigation, with a mitigation investigator and expert testimony, and a focus on the unique attributes of young people:
“chronological age and its hallmark features—among them immaturity, impetuosity, and failure to appreciate risks and consequences;”

“the family and home environment that surrounds him—and from which he cannot usually extricate himself—no matter how brutal or dysfunctional;”

“the circumstances of the offense, including the extent of his participation in the conduct and the way familial and peer pressures may have affected him;”

the fact that “he might have been charged and convicted of a lesser offense if not for incompetence associated with youth—for example, his inability to deal with the police officers or prosecutors (including on a plea agreement) or his incapacity to assist his own attorneys;” and,

“the possibility of rehabilitation.”

Id. at 15.  Miller also made clear that “given children’s diminished culpability and heightened capacity for change, we think appropriate occasions for sentencing juveniles to this harshest possible penalty [life-without-parole] will be uncommon.”  Id. at 17 (emphasis added).
IV. Louisiana Law Authorizes a Continuance to Allow Defense Counsel Adequate Time to Prepare for Sentencing. The Need for a Continuance to Prepare for Trial
Under Louisiana law, a continuance based on peremptory grounds shall be granted.  La. C. Cr. P. art. 713. It is an abuse of discretion to deny a motion to continue, when defense counsel has shown the specific prejudice that the denial will cause.  State v. Haarala, 398 So.2d 1093 (La.1981) (denial of a continuance is an abuse of discretion, and grounds for reversal, where the movant has made a showing of the specific prejudice that will ensue if the continuance is not granted).
The Louisiana Supreme Court and Louisiana Courts of Appeal have granted continuances in situations similar to the instant case, where counsel must investigate and present mitigation.  In State v. Castleberry, 701 So. 2d 179 (1997), the Louisiana Supreme Court directed the trial court to continue the trial date to the extent necessary to allow the defense experts to prepare for trial if the defense was granted funding for experts. In State v. Dustin Dressner, 04-K-47 (La. App. 5 Cir., 1/13/04), the Fifth Circuit Court of Appeal granted a continuance based upon the need to conduct further—largely  mitigation—investigation.  In granting the writ application and overturning the trial court’s denial of a continuance the Court of Appeal wrote:
This Court is reluctant to tamper with the trial court’s docket, particularly when, as in this case, defense counsel’s motion for continuance is blatantly dilatory.  However, given the serious nature of this capital case, we are unwilling to penalize the defendant for defense counsel’s inadequate preparation for trial.  Accordingly, we vacate the trial court’s denial of the motion to continue and order the trial court to continue trial in this matter for a reasonable period of time to allow defense counsel additional trial preparation time.

State v Dressner, 04-K-47 (La. App. 5 Cir., 1/13/04).
In addition to denying the defendant the effective assistance of counsel, the denial of a continuance in the present circumstances violates the accused’s right to compulsory process, to retain the assistance of experts, and to due process of law. Ungar v. Sarafite, 376 U.S. 575, 589 (1964); Hicks v. Wainwright, 633 F.2d 1146 (5th Cir. 1981) (holding that denial of continuance which prevented defense counsel from calling an expert psychiatrist violated the defendant's right to present a crucial defense witness and to due process of law); see also Bennett v. Scroggy, 793 F.2d 772, 774 (6th Cir.  1986) (citing, inter alia, Washington v. Texas, 388 U.S. 14, 19 (1967) (relying on the sixth amendment and due process of law)).  
In Bennett, the Court determined that the trial judge's failure to grant a continuance "effectively denied appellant the opportunity to present his only defense. . . . Accordingly, the writ should issue based on violation of appellant's sixth and fourteenth amendment rights."  Id. at 777 (citing Johnson v. Johnson, 375 F. Supp. 872, 876 (W.D. Mich. 1974) (granting two state prisoners' petitions for writs of habeas corpus where prisoners had had only one defense—alibi; the missing alibi witnesses were known to be several hours away, in a different state; defense counsel requested a continuance to secure their attendance; a clear and explicit subpoena had been issued; and the prosecution asserted no special interests that would counsel against a short delay)).
Likewise, in State v. Dickerson, 282 So.2d 456 (La. 1973), the conviction was reversed due to the court’s denial of Dickerson’s motion to continue where the denial of the continuance prevented the defendant from presenting the testimony of a material witness who could have rebutted portions of the state’s testimony.  Id. (citing Chambers v. Mississippi, 410 U.S. 284 (1973)); see also State v. Rogers, 553 So. 2d 453, 455 (La. 1989) (denial of motion to continue was "clearly prejudicial error" when denial prevented introduction of testimony material to Rogers’ defense; testimony was material because it "tended to prove or disprove" a matter in issue.).
The opportunity to investigate and prepare to defend against charges is a fundamental part of the process due.  State v. Davalie, 313 So. 2d 587 (La. 1975) (denial of continuance warranted reversal when defense counsel was not given the opportunity to complete investigation). The opportunity to complete an independent investigation is fundamental to the right to a complete defense.  See e.g. Wade v. Armontrout, 798 F.2d 304, 307 (8th Cir. 1986) (“Investigation is an essential component of the adversary process.  Because [the adversarial] testing process generally will not function properly unless counsel has done some investigation into the prosecution’s case and into various defense strategies. . . ‘ counsel has a duty to make reasonable investigations.’" (citing Kimmelman v. Morrison, 477 U.S. 365 (1986)). 



CONCLUSION
WHEREFORE, for the reasons stated above and for any other reasons that may appear to the Court at a hearing on this Motion, XXXX XXXXXX [NAME OF CLIENT] respectfully requests that this Court grant a continuance to allow counsel sufficient time to prepare for sentencing in light of Miller and Montgomery.  
Respectfully submitted,

____________________
Counsel for XXXX

Respectfully submitted,

_________________________________
XXXX, La. Bar No. XXXX
XXXXX
Counsel for [NAME OF CLIENT]
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IN THE XXXX JUDICIAL DISTRICT COURT
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No. XXXX


Hon. XXXX, presiding

	
	
	

	
	
	

	
	
	



ORDER

	Premises considered, it is hereby ORDERED that [NAME OF CLIENT]’s Motion to Continue is GRANTED, and that the sentencing hearing currently scheduled for [DATE], is hereby continued until _____________, ________, 2018. 

								_____________________________
								The Honorable XXXX XXXXXX



						   SIGNED, this ____ day of __________, _______. 
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