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MOTION FOR IMMEDIATE RELEASE
NOW INTO COURT, through counsel, comes X.X., who respectfully moves this Honorable Court to order his/her/their immediate release. This motion is made pursuant to Article I, Sections 13, 16, and 22 of the Louisiana Constitution, and Article 854 of the Louisiana Children’s Code. In support of this motion, counsel for X.X. states as follows:

STATEMENT OF FACTS
1. On DATE, the State filed a petition charging JOE with CHARGE, pursuant to Louisiana Revised Statutes 14: XX. 
2. X.X. appeared for a timely continued custody hearing on DATE, wherein probably cause was established. X.X. was remanded in secure detention on this matter. 
3. As of the filing of this motion, it has been X days since the petition was filed, and X.X. has not been afforded an answer hearing. 
LAW AND ARGUMENT
4. Pursuant to La. Ch. C. art. 854(A), a child who is continued in custody “shall be ordered to appear to answer the petition within five days after the filing of the petition.” The fifth day for X.X. to have answered the underlying petition in this matter was DATE.  
5. The word “shall” is considered mandatory language. La. C. Cr. P. art 5. 
6. The timeline in La. Ch. C. art. 854 may only be extended upon a finding of good cause. La. Ch. C. art. 854(C). 
7. Since the filing of the petition on DATE, X.X. has been in secure detention without an answer hearing.
8. While La. Ch. C. art. 854 does not specify a remedy for continued detention beyond the five-day statutory period, release is a remedy consistent with the Louisiana Children’s Code. The Code contains three similar provisions setting mandatory deadlines for pre-trial delinquency proceedings: Article 814(D) (probable cause determination), Article 819 (continued custody hearings), and Article 843 (filing of the petition). Each provision provides release as a remedy. 
9. The Supreme Court of Louisiana has stated the appropriate remedy for a violation of La. Ch. C. art. 854(A) is release. In State in the Interest of L.D., the Court stated, “The court of appeal found in the present case that the juvenile judge erred in denying L.D.’s motion for release based on failure to timely hold the answer hearing.” 2014-1080 (La. 10/15/14); 149 So. 3d 763. The Supreme Court construed related provisions in the Louisiana Children’s Code together, finding that “the remedy adopted by the court of appeal in the present case for an untimely answer hearing [release, rather than dismissal of the petition] appears entirely consistent with explicit remedies provided for untimely continued custody hearings and untimely fillings of the delinquency petitions when, as here, the adjudication hearing itself occurs within 30 days of the answer hearing.” Id. at 766. (emphasis added).
10. Because X.X.’s petition was filed on DAY, Article 854’s five-day period ended on, DATE. Because a hearing was not held by DATE, and there has been no finding of good cause to extend the time period for an answer hearing, X.X. must be released from custody. 
Wherefore, in light of the circumstances set forth above, counsel requests that X.X. be released from custody in this matter. 
Respectfully submitted,
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ORDER

Considering the foregoing Motion of X.X. filed by Counsel in the above captioned matter, IT IS HEREBY ORDERED that the Motion be:
[  ]  GRANTED. X.X. is to be immediately released from custody in the above-captioned matter.

[  ]  DENIED. 

[  ]  SET FOR HEARING on the ____ day of ___________________, 2021.

New Orleans, Louisiana, this _____ day of ________________, 2021.




_____________________________________
HON. JUDGE’S NAME, JUDGE
       					ORLEANS PARISH JUVENILE COURT
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